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CASE NO: T.S. 66 of 2012 
 

HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

 

DISTRICT: SONITPUR 

IN THE COURT THE OF MUNSIFF NO.2, SONITPUR, 

TEZPUR 

         

Present: Smti Priyanka Saikia, AJS, 

Munsiff No.2. 

 

This the 28th day of October/2021 

 

Title Suit No. 66/2012 

1. Pramila Baruah(since deceased) 

2. Sri Jatin Baruah 

3. Sri Prabin Baruah 

4. Sri Chandan Baruah 

All are sons of Late Ramakanta Baruah 

resident of Village: Niz-Goroimari, 

Mouza: Goroimari, P.S: Tezpur,  

District – Sonitpur, Assam. 

    ----Plaintiffs 

1. Sri Uttam Gogoi 

Son of Late Maheswar Gogoi 

2. Smti Makani Gogoi 

Daughter of Late Maheswar Gogoi 

3. Smti Jharna Gogoi 

Wife of Late Tankeswar Gogoi 
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4. Sri Suman Gogoi 

Minor son of Late Tankeswar Gogoi 

5. Sri Biraj Gogoi @ Bul 

Son of Late Rupeswar Gogoi. 

Resident of Haibargaon (Near Pani 

Tank) 

P.O.- Haibargaon, Pin-782002, 

District: Nagaon, Assam. 

6. Smti Bakuli Baruah 

Wife of Late Piari Mohan Barua 

7. Sri Balen Baruah 

8. Sri Deepjyoti Baruah 

Both are sons of Late Piari Mohan 

Baruah 

resident of Village: Niz-Goroimari, 

Mouza: Goroimari, P.S: Tezpur,  

District – Sonitpur, Assam. 

 

    ----- Defendants 

 This is a suit came up for final hearing on 

05/10/2021, in presence of following Advocates: 

Counsel for Plaintiffs  : Sri A.K. Mahanta 

Counsel for Defendants : Sri A.K. Paul 

And having stood for consideration to this day, the 

Court delivered the following Judgment:- 
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 JUDGMENT 

 PLAINTIFF’S CASE in brief: 

1. This is a suit for declaration of right, title, and 

interest, Partition by metes and bounds, delivery of 

possession, eviction and separate possession and for 

permanent injunction. 

2. Late Dhaneswar Baruah was the father namely Late 

Maheswar Baruah @ Maheswar Gogoi, Late Ramakanta 

Baruah and Late Piarimohan Baruah. 

3. That said Late Maheswar Gogoi (Baruah) the father 

of Defendant No. 1 had two other sons namely Late 

Tankeswar Gogoi and Late Rupeswar Gogoi and the wife of 

Late Rupeswar Gogoi has also expired. Said Late Rupeswar 

Gogoi‘s only son the Defendat No. 4 Sri Biraj Gogoi. 

4. That said Late Tankeswar Gogoi son of said Late 

Maheswar Baruah is survived by his wife Smt. Jharna 

Gogoi, the Defendant No. 3 and minor son Sriman Suman 

Gogoi. The minor son the Defendant No. 4 lives under the 

care and custody of his mother and the minor shall be 

represented in this suit by his mother and natural guardian 

Smt. Jharna Gogoi. 

5. That as stated above said Late Dhaneswar Baruah 

left three branches of lineage through three (3) sons 

namely (i) Late Maheswar Gogoi (ii) Late Ramakanta 

Baruah and (iii) Late Piarimohan Baruah. The Defendant 

No. 1 to 5 are heirs and successors of Late Maheswar 

Gogoi. The Defendant No. 6 to 8 are heirs and successors 



P a g e  | 4 
                                                                                                                            

CASE NO: T.S. 66 of 2012 
 

of Late Piarimohan Baruah. The Plaintiffs are the heirs of 

Late Ramakanta Baruah.  

6. That the ancestors of the Plaintiffs and Defendants 

Late Dhaneswar Baruah owned and possessed 

considerable landed property and particularly acquired 3 

Bighas of land under Dag No. 275 now covered by P.P. No. 

73 and 1 Bigha 1 Katha 1 Lessa of land under Dag No. 274 

now under P.P. No. 102 in village Niz- Goroimari under 

Mouza- Goroimari, Tezpur, in the District of Sonitpur, 

Assam. Both the land under Dag No. 274 and 275 are 

adjacent to each other. The total land 4 Bighas 1 Katha 1 

Lessa is fully described in the schedule A hereunder. 

7. That on the death of Dhaneswar Baruah his 

successors three sons became entitled to all his movable 

and immovable properties and more particularly the 

schedule A land described hereunder.  

8. That during the lifetime of Late Maheswar Gogoi, 

Late Ramakanta Baruah and Late Piyarimohan Baruah all 

sons of Late Dhaneswar Baruah agreed to divide 4 Bighas 

1 Katha 1 Lessa of land described in schedule A, equally 

with respective share of 1 Bigha 2 Kathas each. 

Accordingly Late Maheswar Gogoi and Late Piari Mohan 

Baruah opted to take the Northern and the Southern part 

of 1 Bigha 2 Kathas of land respectively leaving the middle 

portion of 1 Bigha 2 Kathas of land for Late Ramakanta 

Baruah, the husband and father of Plaintiff No. 1 to 4. 

9. The middle part of 1 Bigha 2 Kathas of land, the 1/3rd 

share in schedule ‗A‘ land which was mutually agreed to be 
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the share of Late Ramakanta Baruah, the husband and 

father of Plaintiff No. 1 to 4 was lying vacant and the 

Plaintiffs or their husband and father during his lifetime 

erected no new structures thereon. However Late 

Maheswar, Late Ramakanta and Late Piari Mohan never 

got their respective shares in schedule ‗A‘ land Revenue 

Partitioned but had their names mutated in both the 

Periodic Patta No. 73 and 102 of Schedule ‗A‘ as Ajmali 

Pattadars. After the death of Late Maheswar and Late 

Ramakanta, the then surviving brother Piari Mohan Baruah, 

the Defendant No. 1 the then surviving sons of Late 

Maheswar Gogoi now dead Tankeswar Gogoi and the 

Plaintiff No. 3 mutually demarcated the three shares in the 

year 2004. The Plaintiffs were given 1 Bigha 2 Kathas of 

land in the middle of the Schedule ‗A‘ land with equal share 

to the Defendant No. 1 and other heirs of Late Maheswar 

Gogoi on Northern side and equal share to Late Piarimohan 

Baruah on the Southern side.  

10. The middle portion of 1 Bigha 2 Kathas of land fully 

described in schedule ‗B‘ hereunder, earmarked as 1/3rd 

share in schedule ‗A‘ land as the distinct share of the 

plaintiffs having been remained physically un-occupied by 

living therein or there being no new structures raised 

thereon by the Plaintiffs. The Defendant No. 1, 6, 7 and 8 

made serious attempt to encroach the schedule ‗B‘ share of 

the Plaintiffs and in the last part of the year 2011 the 

Defendant No. 1, 6, 7 and 8 forcefully fell and removed 

several valuable trees from the Schedule ‗B‘ land. The 
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Plaintiffs protested against the illegal act of the Defendants 

but the Defendant No. 1, 7 and 8 in turn asked the 

Plaintiffs not to enter into the schedule ‗B‘ land to avoid 

any untoward incident. The Defendant No. 1, 7 and 8 

further threatened the Plaintiffs to dire consequence if any 

obstruction or objection is made against them for enjoying 

the fruits of the Schedule ‗B‘ land.  

11. The Defendants openly declared to the Plaintiffs that 

since the schedule ‗B‘ land has never been utilized by the 

Plaintiffs, they are entitled to utilize the land for their own 

benefits. The Plantiffs thereupon requested the Defendants 

not to do so and further requested them not to enter into 

the schedule ‗B‘ land. However the Defendant No. 1 went 

on with construction and encroachd the Plaintiffs schedule 

‗B‘ land on the Northern Boundary. 

12. That during the year 2011, the Defendant No. 1, 6, 7 

and 8, brought construction materials to the suit land with 

a view to raise structures thereon. The Plaintiff No. 3 then 

met the Defendant No. 1, 6, 7 and 8 and requested them 

not to start any construction work on the Schedule ‗B‘ 1/3rd 

land. The Defendants promised not to encroach the 

Schedule ‗B‘ land. However as the construction work 

progressed the Plaintiffs noticed that the Defendant are 

raising plinth foundation of the house just on the Boundary 

of the Plaintiff‘s 1/3rd share in the schedule ‗A‘ land. The 

Plaintiffs on 20th May 2012 protested and the Defendant 

No. 1, 6, 7 and 8, said that since they are constructing 

structures on their own land the Plaintiffs have no business 
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to interfere. The Defendant No. 1 constructing structures 

on the Northern side of the Plaintiffs land and encroached 

more or less 3 Kathas of the Plaintiffs land. 

13. The Defendants 6 to 8 are undertaking the 

construction on the Southern boundary of Plaintiffs land to 

cause deliberate harm and injury to the Plaintiff. 

14. That on physical inspection of their land the Plaintiffs 

have noticed that the Defendant are digging earth inside 

the boundary of the Plaintiffs land presumably to raise a 

pucca boundary wall. However the Plaintiffs apprehends 

that the Defendants No. 1, 6 to 8, later on may establish 

the septic tanl for their latrine/s inside the boundary of the 

Plaintiffs 1/3rd share in the Schedule ‗A‘ land. 

15. That the Defendant No. 1 is in illegal occupation of 

the land on the Northern side of the Plaintiffs 1/3rd share in 

Schedule ‗A‘ land. 

16. That the Defendant No. 2, 3 and 5 were requested 

by the Plaintiffs to restrain the Defendant No. 1, 6, 7 and 8 

but they all declined to stand by the Plaintiffs and refused 

to raise objection against the construction undertaken by 

the Defendants on the boundary and digging earth inside 

boundary of the Plaintiffs land. 

17. That the construction of structures if completed on 

the boundary of the Plaintiffs middle share in the Schedule 

‗A‘ land and the pucca boundary wall or the Septic Tank is 

constructed by the Defendants No. 1, 6, 7 and 8 it will 

amount to encroachment of Plaintiffs land.  
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18. The Plaintiffs have noticed that the Defendant No. 1 

had purposefully constructed his house extending beyond 1 

Bigha 2 Kathas their 1/3rd share in Schedule ‗A‘ land. 

However the Defendant No. 1 had left vacant land on all 

sides of the house. While the Defendant No. 1 was 

constructing the house, the Plaintiffs raised objection upon 

which the Defendant No. 1 promised to exchange and 

deliver equal area of land that he encroached in the middle 

1/3rd portion of the Schedule ‗A‘ land from their Eastern 

High way side land. The Defendant No. 1 has encroached 

more or less 3 Kathas of land inside the Northern boundary 

of Plaintiff‘s 1/3rd share of 1 Bigha 2 Kathas of land, the 

mid-portion of the Schedule ‗A‘ 4 Bigha 1 Katha 1 Lessa of 

land. Hence at present the Defendant No. 1 is in 

possession of more or less 2 Bighas of land in Schedule ‗A‘ 

land. That the Defendant No. 1 is in occupation and 

possession of nearly 3 Kathas excess land is described in 

Schedule ‗C‘ hereunder whereupon the Defendant No. 1 

has raised structures. As agreed upon earlier the Plaintiffs 

are entitled to 1 Bigha 2 Kathas Schedule ‗B‘ middle portion 

of the Schedule ‗A‘ land extending from the High way on 

the East to the SSB Compound on the West.  

19. That the Plaintiffs on 20th May 2012 protested to 

Defendants 6, 7, 8 against the erecting structures on the 

southern boundary of the Plaintiffs land and digging of 

earth inside the southern boundary on Plaintiffs land but 

inspite of protests the Defendants 6, 7, 8 continuing with 

the construction. 
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20. That on 6th June 2012, the Plaintiff No. 3 finally 

approachedc the Defendant No. 1 to deliver 3 Kathas of 

land to the Plaintiffs, the area of land that he has 

encroached in the Schedule ‗B‘ land, from Eastern Northern 

highway side land but the Defendant No. 1 simply ignored  

21. Hence, the instant suit. 

The Gist of Defendants case: 

22. On receipt of the plaint summons were served upon 

the defendants and they contested the suit by filing written 

statement. The defendants stated there is no cause of 

action for this suit and this suit is not properly valued. The 

suit is bad for non-joinder of necessary party. The 

defendants denied all the allegations levelled against them. 

The Defendant No.1 to 5 had also filed amended written 

statement. Hence, the defendants do pray for dismissal of 

suit by imposing compensatory cost on the Plaintiffs. 

23. Defendants filed counter claim along with the written 

statement. In their counter claim defendants seek 

declaration as to their right, title and interest over the 

entire schedule A land which includes Schedule B, C and D 

as described in the schedule of the counter claim. 

24. Against the counter claim the plaintiffs submitted 

written statement denying the claim made by the 

defendants and counter claimant. The plaintiffs brought 

the angle of trespasser by the counter claimant. 

25. Upon perusal of pleadings of both the sides the 

following were issues framed by my learned predecessors-

in-office: Issues framed on 15.03.2013:  
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(i) Whether there is a cause of action for the suit 

and whether there arose any cause of action in 

2011, on 20.05.12 and on 06.06.2012?  

(ii) Whether there is any cause of action for the 

counter claim and whether there arose any cause of 

action for the Counter claim from 1964, on 

06.05.1995, 30.08.2012 and every subsequent 

date? 

(iii) Whether the suit is property valued and 

whether proper court fee is paid?   

(iv) Whether the Counter claim is barred by 

limitation?  

(v) Whether the suit is bad for non-joinder of 

necessary parties and mis-joinder of unnecessary 

party?  

(vi) Whether the plaintiff has right, title in the  1/3 

rd share of the total A suit land?  

(vii) Whether the Defendants have right, title in the  

entire Schedule A suit land including Schedule B 

land? 

(viii) Whether the Defendants have acquired right, 

title in the Schedule B by right of adverse 

possession? 

(ix) Whether the plaintiffs are entitled to the 

decree as prayed for?  

(x) Whether the Defendants are entitled to the 

decree as prayed for?  
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(xi) To what other relief/reliefs the plaintiffs are 

entitled?  

Additional issues framed on 24.04.2015:  

(xii) Whether the suit land is ancestral property of 

the plaintiffs and the defendants?  

(xiii) Whether the plaintiffs are entitled to separate 

possession to the extent of 1/3 rd share of the total 

suit land?  

26. I have heard the arguments of the learned Counsel 

for the Plaintiffs and defendants. I have considered the 

argument learned counsels for both the sides and also 

have perused the case record in detail. To bring whom 

their cases the plaintiff adduced the evidence of 3 

witnesses and the defendants adduced the evidence of 5 

witnesses. 

DISCUSSIONS, DECISIONS AND REASONS 

THEREOF: 

Issue No (i): Whether there is a cause of action 

for the suit and whether there arose any cause of 

action in 2011, on 20.05.12 and on 06.06.2012?  

27. The plaintiffs have stated that plaintiffs and the 

defendants are the legal heirs of Lt Dhaneswar Baruah and 

possessed and acquired total land 4 Bighas 1 Katha 1 lecha 

as described in Schedule A. The plaintiffs and defendants 

agreed to divide 4 Bighas 1 Katha 1 lecha as described in 

Schedule A, equally with respective share of 1 Bigha 2 

Kathas each. Accordingly, Late Maheswar Gogoi opted to 

take the Northern and Late Piari Mohan Baruah took the 
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southern part of 1 Bigha 2 Kathas land respectively leaving 

the middle portion for Late Ramakanta Baruah which is 

described as Schedule –B land. However, the schedule land 

A had not partitioned but their names were mutated in 

both Periodic Patta. The schedule B land was enmarked as 

1/3 rd share of schedule A land and the suit land. Plaintiffs 

have been remained physically un-occupied by living 

therein or no new structures raised thereon.  

28. The cause of action arose during the year 2011, 

when Defendant No. 1, 6, 7 and 8 forcefully fell and 

removes several valuable trees and brought construction 

materials to the suit land with a view to raise structure 

thereon. Again on 20.05.2012, plaintiffs protested to 

Defendant No.6, 7, 8 against erecting structures on the 

southern boundary of the plaintiff land and digging earth 

inside the southern boundary of the plaintiffs land and 

lastly on 06.06.2012, plaintiff No.3 finally approached the 

defendant No.1 to deliver 3 kathas of land to the plaintiffs 

but defendant No.1 simply ignored that. 

29. The pleadings of plaintiffs are countered by the 

defendants and since there is a claim and counterclaim 

between the parties, the aspect of cause of action arises in 

the present suit.  

30. The expression "cause of action" would mean the 

existence of a right in favour of the plaintiff and the denial 

thereof by the defendant. Needless to say, if the plaintiffs 

succeed in proving their pleadings, then they will be 
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entitled to the reliefs. I am therefore of the view that there 

is a prima facie cause of action in the present suit. 

31. This issue is decided in the affirmative and in favour 

of the plaintiffs. 

Issue No. (ii): Whether there is any cause of action 

for the counter claim and whether there arose any 

cause of action for the Counter claim from 1964, on 

06.05.1995, 30.08.2012 and every subsequent 

date? 

32. The counter claimant stated that prior to 1964 the 

entire  land of 4 Bighas 1 Katha 1 Lecha were mutually 

agreed to be divided amongst Maheswar Baruah and Piari 

Mohan Baruah and since then they used to possesses the 

entire suit land to the exclusion of Ramakanta Baruah. 

Plaintiff counter claimant are in hostile possession of the 

suit land continuously  and uninterruptedly for more than 

12 years, the perspective period when their adverse 

possession in the suit land ripened into their titles after 

extinguishment of the right of the defendants in the 

counter claim. On 06.05.1995, when the defendants of the 

counter claim staked their claim for possession of part of 

the suit land and on when the title suit was instituted. 

33. Hence, the claim and counter claim between the 

parties shows their respective genuine facts in their favour 

and therefore the bundle of facts arrayed by both the 

parties clearly gives rise to the aspect of cause of action. 

34. This issue is decided in the affirmative and in favour 

of the defendants. 
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Issue No. (iii): Whether the suit is property valued 

and whether proper court fee is paid? 

35. The contesting defendants have claimed in the 

written statement that no proper court fee is paid thereon. 

The contesting defendants were not strictly proved those 

parameters. As far as value is concerned it is seen that 

plaintiffs have quoted the proper value of the suit land and 

as such the suit does not suffer from improper valuation. 

As far the court fee is concerned, the same is also found to 

be correct and proper.  

36. This issue is decided in favour of the plaintiffs.                                                                                                              

Issue No. (iv): Whether the Counter claim is barred 

by limitation?  

37. The counterclaimant filed their counterclaim within 

the time limits and against the proper parties. The suit as 

well as the counterclaim does not suffer from any formal 

defects and as such both suit and the counterclaim are 

maintainable.  

38. This issue is decided accordingly. 

Issue No. (v): Whether the suit is bad for non-

joinder of necessary parties and mis-joinder of 

unnecessary party?  

39. The defendants of this case in his written statements 

pleaded that suit is bad for non-joinder of necessary 

parties i.e. minor daughter of Tankeswar Gogoi. In this 

present suit, Plaintiffs impleaded Tankeswar Gogoi‘s wife 

as Defendant No. 3 and Tankeswar Gogoi‘s son as 

defendant No. 4.  
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40. Necessary party in a suit means the person whose 

presence is necessary for the proper adjudication of the 

matter. In fact, that party is necessary party in a suit in 

whose absence the disputed fact cannot be decided. In this 

instant suit the dispute centres around a family settlements 

regarding the partition of the property among the brothers. 

The suit is not for partition of ancestral property. As such 

this court is of the considered opinion that the vital issue of 

the suit can be decided effectively in absence of the minor 

daughter of Late Tankeswar Gogoi, as her legal guardian 

was already a party to the suit. Therefore, it cannot be said 

that this suit is bad for non-joinder of necessary parties 

and mis-joinder of unnecessary party.  

41. Hence, this issue is decided in negative against the 

defendants. 

Issue No. (vi): Whether the plaintiff has right, title 

in the 1/3 rd share of the total A suit land?  

42. From the averment of the pleadings of both sides, 

the admitted position is that the plaintiffs and defendants 

are the step brothers and the father of Defendant No.1 to 

5 namely Maheswar Gogoi was the son of Late Mehuka 

Gogoi. The plaintiff No.3 in order to prove their case has 

brought on record his testimony as PW-1. PW-1 (Prabin Kr 

Baruah) has submitted and supported the contentions of 

the plaint. In his cross examination, he admitted that they 

had mutated their name in the suit land in 2002. He also 

stated that he had an old copy of jamabandi but he did not 

bring it to the Court. He further stated that PW-1 had not 
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submitted any document regarding sale instrument by 

Dhaneswar Baruah regarding the suit land. PW-1 has 

himself admitted that the suit land was enjoyed and 

possessed by the Maheswar Baruah and Piari Mohan 

Baruah since 1952. He also stated that his father was 

expired in the year 1995. From 1952 till the death of his 

father, plaintiffs and his deceased father had not taken any 

steps for the suit land. PW-1 has admitted in his evidence  

that Dhaneswar Baruah was not the father of the 

Maheswar Gogoi. The real father of Maheswar Gogoi was 

Mehuka Gogoi. 

43. PW-2 (Rakh Dhar Baruah) has stated in his evidence 

that the suit land was possessed by Dharmeswar Baruah. 

He had three sons namely Maheswar Gogoi, Ramakanta 

Baruah and Piari Mohan Baruah, which was contradicted by 

PW-1. They had inherited their father‘s property. PW-2 

supported the contentions of the plaint. 

44. In his cross examination PW-2 submitted that he did 

not know who had purchased the suit land. He admitted 

that Ramakanta Baruah had left the suit land after one 

year of Ramakanta Baruah‘s marriage, which is 

approximately 60 years ago. He further stated that at the 

time of Ramakanta Baruah‘s marriage, Piari Mohan Baruah 

and Ramakanta Baruah were living as a joint family. After 

leaving of Ramakanta Baruah, Piari Mohan Baruah was 

living in the suit land and after the death of Piari Mohan 

Baruah, his family were living there.  He further stated 

there was an oral partition between Piari Mohan Baruah 
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and Ramakanta Baruah, therefore, Defendant No. 6, 7, 8 

had enjoyed and possesses the suit land. 

45. PW-3 (Bhupen Mahanta,  Lat Mandal of Chariduar 

Revenue Circle) in his evidence stated that in Ext-5, there 

were 7 (seven) pattadars. The Serial No. 1 name is Binod 

Baruah, serial No. 2 and 3 are Dighala Gogoi and Piari 

Mohon Baruah, serial No.4,5 and 6 are Rupeswar Gogoi, 

Uttam Gogoi and Tankeswar Gogoi respectively. The total 

land measuring under Dag No. 275 and Patta No. 73 is 6 

Bighas 1 Lecha. The portion of the land had not mentioned 

there. The seven names were inserted at the time of 

settlement. On 01.03.2002, the names of the plaintiffs 

were inserted. DW-2 also stated that long back plaintiffs 

predecessor Late Ramakanta Baruah had gave up his share 

of the suit land in favour of his younger brother Piari 

Mohan Baruah. DW-3 had also stated in his evidence that 

Ramakanta Baruah had left the suit land and relinquished 

his share and gave to Piari Mohan Baruah, which was 

supported by PW-2. 

46. From the foregoing discussion of evidence and the 

reasons it transpires that plaintiffs father Ramakanta 

Baruah had purchased the suit land jointly, which is 

admitted by the defendants and approximately 60 years 

ago, Ramakanta Baruah had gave up his share to his 

younger brother Late Piari Mohan Baruah. Apparently from 

the pleadings itself as well as the evidence rendered it is 

clear that the plaintiffs do not have possession over the 

suit land. The plaintiffs have share land on the suit land 
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but plaintiffs side has failed to prove that the suit land was 

owned and possessed by Late Dhaneswar Baruah. Plaintiffs 

also failed to prove that the sons of Late Dhaneswar 

Baruah‘s namely  Maheswar Gogoi, Ramakanta Baruah and  

Piari Mohan Baruah, had agreed equally to divide the suit 

land as 1/3 rd share of the total A suit land as PW-1 

himself admitted in his cross examination that Late 

Maheswar Gogoi was the son of Mehuka Gogoi. DW-5 in 

his evidence stated that Ext-F is the jamabandi book of 

1930 of Revenue Village & Mouza – Goroimari.  Ext-F(1) is 

the jamabandi of Pattta No.92. There was only one Dag 

No. 258 in the said Patta. In the said dag, there were total 

6 Bighas 8 Lechas land. Maheswar Gogoi, son of Mehuka 

was the original pattadar Serial No.8. As per note, dated 

20.08.41 of the said jamabandi, land measuring 3 kathas 

18 Lechas was mutated in the name of Maheswar Gogoi by 

way of purchase from Ghana and Narendra. Ext -6 is the 

chitha book of Jmabandi Dag No.274 identified by PW-3. 

Ext-G(1) is the chitha of Dag No. 258 of Revenue Village 

Nij Goroimari.  The Dag No. 258 was converted to Dag 

No.275. Total land of the said Dag was 6 Bighas 1 Lecha. 

Ext-H is the draft Jamabandi of Village Nij – Goroimari.  

Ext-H(1) is the draft P.P.No. 79. As per said draft 

jamabandi the old Dag No. 258 converted into Dag No. 

275. DW-5 also stated in his evidence that another note, 

dated 13.11.46 in the jamabandi reflects that as per order 

17.7.46, of the said jamabandi name of Maheswar , 

Dighala, Piari and Sarulora has been mutated by way of 
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purchase and possession in place of Ghana and Narendra. 

Therefore, it was clearly established that Plaintiffs late 

father had purchased the land in the same dag. 

47. From the evidence of the plaintiffs and defendants as 

discussed above I find the evidence of the defendants 

more probable. In view of the evidence as discussed I am 

of the considered opinion that the preponderance lies in 

favour of the defendants.  Therefore, the plea of the 

defendants seems to be more probable and believable.  

48. Hence, this issue is decided in negative against to the 

plaintiffs. 

Issue No. (vii): Whether the Defendants have right, 

title in the entire Schedule A suit land including 

Schedule B land? 

49. DW-1 (Uttam Gogoi) in his evidence and in amended 

written statement stated that Dhaneswar Baruah had three 

sons namely Ramakanta Baruah @Dighala, Piarimohan 

Barua and Sarulara Baruah. His deceased father was the 

son of one Mehuka Gogoi. After the second marriage of his 

grandmother with Dhaneswar Baruah, she gave birth of 

three sons namely Ramakanta Baruah @ Dighala, 

Piarimohan Baruah and Sarulara Baruah. His grandmother 

brought his father and kept him with the family of 

Dhaneswar Baruah. The actual fact was told him after filing 

of written statement along with other defendants by an 

elderly person namely Sri Chikun Gogoi. DW-1 stated that 

according to the old revenue record his father Maheswar 

Gogoi, son of Mehuka independently purchased a land 
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measuring 3 Kathas 18 Lechas under Dag No.275 and his 

father‘s name was also mutated in the revenue records. 

Again, another plot of land measuring 2 Bighas 1 Katha 2 

Lechas under Dag-275 was jointly purchased by his father 

Maheswar Gogoi along with Ramakanta Baruah @ Dighala, 

Piarimohan Baruah and Sarulara Baruah. Therefore, the 

entitlement of DW-1 and defendant No. 2 to 5 was ¼ th 

share which was equivalent to 2 Kathas 15.5 Lechas. DW-1 

further stated that his father also purchased land 

measuring 2 Kathas 1 Lecha under old Dag 

No.261/244(old)/ 274(new) under P.P.No. 

274(old)/102(new) of village- Nij Goroimari. Remaining 

land measuring 4 Kathas of said Dag had jointly purchased 

by his father along with Ramakanta Baruah @ Dighala and 

Piarimohan Baruah. On the death of Moheswar Gogoi, his 

legal heirs and successors are entitle to land measuring 3 

Kathas 18 Lessas + ¼ of 2 Bighas 1 Kathas 2 Lessas i.e. 

total land measuring 1 Bighas 1 Katha 13.25 Lessas under 

present Dag No. 275. Late Moheswar Gogoi also 

independently purchased land measuring 2 Kathas 1 

Lessas under old Dag No. 261/344 and old  Periodic Patta 

No. 99 of Village Niz Goraimari. The said Dag No. 261/344 

is now included in present Dag No. 274. The remaining 

land measuring 4 Kathas of the said Dag may have 

acquired jointly by Late Maheswar Gogoi and predecessor 

of the Plaintiffs as well as Defendant No. 6 to 8 namely 

Ramakanta Boruah and Piyarimohan Boruah. DW-1 further 

stated that name of Maheswar Gogoi had been mutated in 
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the old revenue records on 20/08/41, being purchased the 

land from Ghana and Narendra. Therefore, Defendant No.1 

to 5 are entitled to 2 Kathas 1 Lessas + 1/3 of remaining 4 

Kathas of total land measuring 3 Kathas 7.66 Lessas of 

land of present Dag No. 274. Admittedly both 274 & 275 

are adjacent to each other. Late Maheswar Gogoi had total 

entitlement of land measuring 2 Bighas 0.91 Lessa under 

aforesaid two Dags. DW-1 submitted that defendant No.1 

to 5 were not occupying any share of land of heirs of Late 

Ramakanta Baruah and Late Piari Mohan Baruah. Rather, 

the heirs of Late Piari Mohan Baruah i.e. Defendant No.6 to 

8 were enjoying the some portion of land belonging to the 

share of Defendant No.1 to 5 as per mutual understanding. 

DW-1 also stated that his father‘s name was recorded in 

the revenue record as purchaser on 20.08.41 against the 

original pattadars Ghana and Narendra. Thus, the total 

entitlement of land by DW-1 and defendant No. 2 to 5 was 

3 Kathas 7.66 Lechas under present Dag No.274 and 275. 

Remaining suit land has been inherited by the plaintiffs and 

defendant No. 6 to 8. DW-1 further stated that there was 

an oral partition of the suit land long back amongst the 

parties. As per oral partition DW-1 and his deceased 

brothers took separate possession of the land as per their 

entitlement and had been living separately by constructing 

residential houses without having any disputed  amongst 

the co-pattadar since long back. So far the share of the 

predecessor of plaintiffs and defendant No.6 to 8 in the 

suit land, there was also an oral settlement between them 
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and both of them have been enjoining separate 

possession. In his cross examination DW-1 stated that at 

first they filed written statement and counter claim and had 

taken plea of adverse possession. Thereafter, DW-1 and 

defendant No.2 to 5 had filed amended written statement 

and in amended written statement defendant No.1 to 5 

had not taken the plea of adverse possession. Plaintiffs 

land was covered by P.P.No. 73 and 102. DW-1 himself 

was also a pattadar in serial No.3.  

50. DW-2 (Shankar Singh) in his evidence stated the suit 

land measuring 3 Bighas covered by Dag No. 275 of 

P.P.No.73 and 1 Bigha, 1 Katha, 1 Lecha covered by Dag 

No. 270 under P.P.No. 120 of village- Nij Goroimari under 

Mouza- Goroimari is situated in front of his house. The 

defendant No.1, along with his family members as well as 

the family members of Late Piari Mohan Baruah had 

possessing the entire suit land. Defendant No.1, Uttam 

Gogoi was the son of Maheswar Gogoi and Maheswar 

Gogoi was the son of Mehuka Gogoi. The predecessor of 

the plaintiffs namely Ramakanta Baruah and the 

predecessor of defendant No.6 to 8 were son of Late 

Dhaneswar Baruah. He further stated that long back 

plaintiffs predecessor Late Ramakanta Baruah had gave up 

his share of the suit land in favour of his younger brother 

Piari Mohan Baruah and had settled about half kilometre 

from the suit land. In his cross examination DW-2 deposed 

that the suit land was ancestral property of plaintiffs and 

defendants. 
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51. DW-3 (Budheswar Gogoi) in his evidence stated that 

he knew both plaintiffs and defendants along with suit 

land. The suit land was possessed by the heirs of 

Maheswar Gogoi i.e. Defendant No.1 to 5 and the heirs of  

Piari Mohan Baruah i.e. Defendant No.6 to 8, since last 30 

years. The father and husband of plaintiffs had left the suit 

land 50 years ago and settled about half kilometre away 

from suit land. The father of Maheswar Gogoi, Ramakanta 

Baruah and Piari Mohan Baruah were not same rather 

mother was the same. DW-3 further stated that he had 

knowledge about that the suit land was purchased by 

Maheswar Gogoi, Ramakanta Baruah and Piari Mohan 

Baruah but he did not know about the share. He also 

stated that Maheswar Gogoi was expired on 1964. When 

Ramakanta Baruah left the suit land, he had relinquish his 

share and gave to Piari Mohan Baruah. Thereafter, Piari 

Mohan Baruah had enjoyed and possessed his share and 

also Ramakanta Baruah‘s share in the suit land till the 

death of Piari Mohan Baruah. DW-3 further stated that 

after leaving from the suit land, Ramakanta Baruah had 

neither come to claim the suit land nor the plaintiffs come 

to the suit land to claim their share. 

52. DW-4 (Deepjyoti Baruah) has deposed in his 

evidence that the predecessor of the plaintiffs, Rama Kanta 

Baruah was the elder brother of his father. DW-4 and his 

co-heir had been possessing the share of the plaintiffs 

since lifetime of his father‘s for more than thirty years 

continuously, adversely and knowledge of the plaintiffs. 
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The plaintiffs father left the suit land long years back and 

settled about half kilo meter away from the suit land. 

During that period, DW-4 and his co-heir had made 

substantial development on the share of his father and as 

well the share of plaintiffs father. He admitted that the suit 

land was not originally owned and possessed by his 

grandfather Dhaneswar Baruah, rather part of the suit land 

independently owned by late Maheswar Gogoi, Ramakanta 

Baruah and Piari Mohan Baruah jointly.  

53. Drawing the attention of this Court to the evidence of 

DW-5-(Nabajit Kalita, R.K.G. Branch, D.C. Office, Sonitpur) 

in his evidence stated that Ext-F is the jamabandi book of 

1930 of Revenue Village & Mouza – Goroimari.  Ext-F(1) is 

the jamabandi of Pattta No.92. There was only one Dag 

No. 258 in the said Patta. In the said dag, there were total 

6 Bighas 8 Lechas land. Maheswar Gogoi, son of Mehuka 

was the original pattadar Sl No.8. As per note, dated 

20.08.41 of the said jamabandi, land measuring 3 kathas 

18 Lechas was mutated in the name of Maheswar Gogoi by 

way of purchase from Ghana and Narendra. 

54. That apart, the land documents as submitted by the 

plaintiffs revealed that name of the defendants are duly 

mutated in the records of right in respect of the suit land. 

The Exhibits clearly reveals that the name of the 

defendants were duly mutated in respect of the portion of 

the suit land. There is mentioned of the name of Maheswar 

Gogoi in contention of Exhibits, which are duly proved by 

PW-3 the Lat Mandal under Chariduar Circle Office and 
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DW-5, R.K.G. Branch, D.C. Office, Sonitpur. Plaintiffs had 

submitted the revenue paying receipts of only the year 

2012 but other receipts were not submitted and in absence 

of other receipts it cannot be said that revenue is regularly 

paid by plaintiffs. It appears from the documents on record 

that the defendants side had exhibited the revenue paying 

receipts of the year 1978 to 2012 which clearly establishes 

the fact that the defendants had been paying the land 

revenue.  

55. From the foregoing discussion of evidence and the 

reasons, it transpires that the documents as submitted by 

the plaintiffs reveals that name of the defendants is duly 

mutated in the records of right in respect of the suit 

property as the legal heir of Late Maheswar Gogoi and Late 

Piari Mohan Baruah. Exhibits also reveals the same. In the 

evidence, PW-3 and DW-5 clarifies that in the land record 

of the of P.P No. 73 and 102 of Vill-Nij Goroimari, Mouza: 

Goroimari, there is mentioned of the name of the 

defendants with the plaintiffs. In the result, this court is of 

the considered opinion that the defendants have the right, 

title, interest in the suit land.  

56. Hence, this issue is decided in affirmative to the 

Defendants. 

Issue No. (viii): Whether the Defendants have 

acquired right, title in the Schedule B by right of 

adverse possession? 

57. The defendant No.6 to 8 have taken the plea in their 

written statement as well counter claim that since the 
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defendants had been occupying the suit land since last 60 

years, they have got right of title by adverse possession. 

The Hon’ble Supreme court in Dagadabi (dead) by 

legal representatives vs. Abbas Alias Gulab Rustam 

Pinjari reported in (2017)13 SCC 705 in paragraph 16 

has held as follows: 

“16.............It is settled principle of law of adverse 

possession that the person, who claims title over the 

property on the strength of adverse possession and 

thereby wants the court to divest the true owner of his 

ownership rights over such property, is required to prove 

his case only against the true owner of the property. It is 

equally well settled that such person must necessarily first 

admit the ownership of the true owner over the property to 

the knowledge of the true owner and secondly, the true 

owner has to be made a party to the suit.‖ 

58. Now considering the aforesaid provisions of law it 

can be said that a party taking the plea of adverse 

possession is required to prove the same on the basis of 

proper pleadings and evidence thereof. It is also found that 

one who claims title on the strength of adverse possession 

then such person must first admit the ownership of the 

true owner. 

59. The defendant No.6 to 8 in the written statement as 

well in counter claim has stated that a plot of land 

measuring 2 Bighas 1 Katha 2 Lechas under Dag-275 was 

jointly purchased by DW-1‘s father Moheswar Gogoi along 

with PW-1‘s father Ramakanta Baruah @Dighala, Piari 
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Mohan Barua and Sarulara Baruah. In Exhibit F(1) a  note, 

dated 13.11.46 in the jamabandi reflected that as per order 

17.7.46, of the said jamabandi name of Maheswar, 

Dighala, Piari and Sarulora had been mutated by way of 

purchase and possession in place of Ghana and Narendra. 

60. DW-2 and DW-3 had stated that long back plaintiffs 

predecessor Late Ramakanta Baruah had gave up his share 

of the suit land in favour of his younger brother Piari 

Mohan Baruah, the father of Defendant No.6 to 8 and had 

settled about half kilometre from the suit land. The 

Defendant No.6 to 8 and their deceased father had 

possessed and enjoyed the suit land since then to till the 

filing of the suit.  PW-1 also admitted that Ramakanta 

Baruah had left the suit land after one year of his marriage 

which is approximately 60 years ago and confirmed by PW-

2. PW-1 further stated that there was an oral partition 

between his father Ramakanta Baruah and Piari Mohan 

Baruah. PW-2 stated that at the time of Ramakanta 

Baruah‘s marriage, Piari Mohan Baruah and Ramakanta 

Baruah were living as a joint family. After leaving of 

Ramakanta Baruah, Piari Mohan Baruah was living in the 

suit land and after the death of Piari Mohan Baruah, his 

family were living there. Therefore, Defendant No.6,7,8 

had enjoyed and possesses the suit land after the death of 

their father with the knowledge of the plaintiffs. PW-1 has 

himself stated that the suit land was enjoyed and 

possessed by the Maheswar Gogoi and Piari Mohan Baruah 

since 1952. Plaintiffs had exhibited the revenue paying 
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receipts only for the year 2012 whereas the defendants 

side had exhibited the revenue paying receipts from the 

year 1978 to 2012 which clearly establishes the fact that 

Defendant No.6, 7, 8 had enjoyed and possesses the suit 

land.   

61. The learned counsel for the plaintiffs has argued that 

the plea of adverse possession by the defendants cannot 

be taken as, Firstly, in the instant case, it was a permissive 

possession and secondly, defendants were co-owner. This 

first position was decided by the Hon‘ble Supreme Court 

in Ram Nagina Rai v Deo Kumar Rai (D) By Lrs 2018 

(10)SCJ533  that a plea of adverse possession can certainly 

be taken in cases of permissive possession when such 

permissive possession becomes hostile and adverse to the 

true and real owner. In Second  situation the Hon‘ble 

Supreme Court in the case  of Vidya Devi @ Vidya Vati 

(Dead)By LRs v Prem Prakash & Ors  (2020) 2 SCC 569, it 

was held that a plea of adverse possession by a co-owner 

can be taken if that person is able to prove that he has 

ousted all the co-owners from the property coupled with all 

the other ingredients to constitute adverse possession. As 

per this judgment there are three elements are necessary 

for establishing the plea of ouster in the case of co-owner. 

They are (i) declaration of hostile animus (ii) long and 

uninterrupted possession of the person pleading 

ouster and (iii) exercise of right of exclusive ownership 

openly and to the knowledge of other co-owner. In the 

instant case it clearly reveals that Ramakanta Baruah had 
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himself left the suit land and give up his share to his 

younger brother to enjoy and possess the suit land, 

therefore, the plea of adverse possession by the Defendant 

No.6 to 8 cannot be rejected.   

62. The Hon‘ble Supreme Court in Karnataka Waqf 

Board (2004) 10 SCC 779 regarding the pleadings to be 

made by a person while claiming title over an immovable 

property on the basis of adverse possession held :- 

―Plea of adverse possession is not a pure question of 

law but a blended one of fact and law. Therefore, a person 

who claims adverse possession should show (a) on what 

date he came into possession, (b) what was the nature of 

his possession (c) whether the factum of possession was 

known to the other party, (d) how long his possession has 

continued, and (e) his possession was open and 

undisturbed. A person pleading adverse possession has no 

equities in his favour. Since he is trying to defeat the rights 

of true owner, it is for him to clearly plead and establish all 

facts necessary to establish his adverse possession‖ 

63. In the instant case the plaintiffs father had 

relinquished his right to his younger brother and left the 

suit land approximately 60 years ago. The defendants by 

documents and evidence also has proved that they had 

been enjoying the suit land adverse to the title holder‘s 

interest after making them known that such enjoyment is 

against their own interest. By pleading and evidence, it can 

be held that the defendants have succeeded to prove their 

claim.  
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64. Hence, this issue is decided in affirmative to the 

Defendants. 

Issue No. (ix): Whether the Plaintiffs are entitled to 

the decree as prayed for?  

AND 

Issue No. (x): To what other relief/reliefs the 

plaintiffs are entitled? 

65. For convenience both these issues are taken up 

together for discussion. In the instant suit the plaintiffs 

have claimed their right, title, interest and separate 

possession over schedule A land and claimed for delivery of 

possession by evicting the defendants therefrom. The 

plaintiffs have also prayed for permanent injunction. In 

view of the decision in issue no. vi as discussed above the 

plaintiffs are not entitled to get any relief as claimed in this 

suit.  

66. Therefore issue no. ix and x are negative against the 

plaintiffs. 

Issue No. (xi):  Whether the Defendants are 

entitled to the decree as prayed for? 

67. From the discussion aforementioned the plaintiffs 

have failed to prove their right over the suit land and 

accordingly the suit of the plaintiffs is dismissed on contest 

without costs. However, counterclaimant succeeded in 

showing his right and interest over the land and so the 

counterclaimant is entitled to the decree as prayed. It is 

declared that the counterclaimant has possessory right and 

acquired right, title over the schedule A land and a 
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permanent prohibitory injunction is passed in their favour 

restraining the plaintiffs, their men, agents in interfering 

and obstructing the peaceful possession of the 

counterclaimant over the entire schedule A land which 

includes Schedule B, C and D. However, considering the 

nature of the suit no cost is decreed in favour of the 

counterclaimant.  

68. This issue is decided accordingly. 

Issue No. (xii):  Whether the suit land is 

ancestral property of the plaintiffs and the 

defendants?  

69. PW-3 in his evidence stated that Ext 5 is the 

jamabandi of P.P. No. 73. From it showed that Plaintiffs 

name were inserted as Pattadar. In Ext-5 it also reflected 

that Defendant No.1 Uttam Gogoi father‘s name Maheswar 

Gogoi and Tankeswar Gogoi, Summon Gogoi father‘s name 

Tankeswar Gogoi, Rupeswar Gogoi were also inserted. The 

name of Piari Mohan Baruah was erased from the 

Jamabandi and in his place Balen Baruah and Dipjyoti 

Baruah‘s name were inserted. In the same revenue village 

in P.P. No. 102, the name Rupeswar Baruah, Uttam Baruah 

and Tankeswar Baruah was reflected. After erasing 

Ramakanata Baruah‘s name, his Wife and sons, Sri Pramila 

Baruah, Jatin Barua, Chnadan Baruah and Prabin Baruah‘s 

name was mutated.  Ext 6 is the relevant documents of 

Myadi Patta No.102. Ext-5 is the chitha Book of jamabandi 

Dag No. 275 and the original pattadars were Maheswar, 

Piari Mohan Baruah and Binod Ram Baruah. Ext -6 is the 
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chitha book of Jmabandi Dag No.274. The names of 

Rupeswar Baruah, Uttam Baruah, Tankeswar Baruah and 

Smti Pramila Baruah were reflected. Father‘s name of 

names of Rupeswar Baruah, Uttam Baruah, Tankeswar 

Baruah are not seen. Ramakanta‘s wife Smti Pramila 

Baruah, sons namely Jatin Baruah, Chnadan Baruah and 

Prabin Baruah‘s name was mutated. The name of Balen 

Baruah and Dipjyoti Baruah‘s father Tankeswar Baruah 

were inserted. Ext -8 is the Chitha of Dag no. 274 and Ext -

7 is the Chitha of Dag no. 275. Ext-2 and Ext-3 are the 

computerised copy of Patta No. 73 and 102 respectively. In 

Ext-5, there were 7 (seven) pattadars. The serial No. 1 

name is Binod Baruah, serial No. 2 and 3 are Dighala Gogoi 

and Piari Mohon Baruah. Serial No.4,5 and 6 are Rupeswar 

Gogoi, Uttam Gogoi and Tankeswar Gogoi respectively. 

The total land measuring under the Dag No. 275 and Patta 

No. 73 is 6 Bighas 1 Lecha. The share of the land had not 

mentioned there. The seven names were inserted at the 

time of settlement. On 01.03.2002, the names of the 

plaintiffs were inserted. In Ext 6, the main pattadars were 

Rupeswar Baruah, Uttam Baruah, Tankeswar Baruah, 

Ramakanta Baruah and Piari Mohan Baruah. The total land 

under Dag was 1 Bigha 1 Katha 1 Lecha. Ext-8 is the 

chitha book under Dag No.274 the names of Rupeswar 

Baruah, Uttam Baruah, Tankeswar Baruah were enlisted. 

Ext A is cadastral map of revenue village: nij Goroimari 

under Goroimari Mouza. The main pattadar of land 

measuring 1 Bigha 15 Lechas under Dag No.276 was 
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Ganeswari Gogoi, wife of Maheswar Gogoi. In her place, 

Uttam Gogoi had mutated his name as legal heir.  

70. DW-5 (Nabajit kalita, R.K.G. Branch, D.C. office, 

Sonitpur) in his evidence stated that Ext-F is the jamabandi 

book of 1930 of Revenue Village & Mouza – Goroimari.  

Ext-F(1) is the jamabandi of Pattta No.92. There was only 

one Dag No. 258 in the said Patta. In the said dag, there 

were total 6 Bighas 8 Lechas land. Maheswar Gogoi, son of 

Mehuka was the original pattadar Serial No.8. As per note, 

dated 20.08.41 of the said jamabandi, land measuring 3 

kathas 18 Lechas was mutated in the name of Maheswar 

Gogoi by way of purchase from Ghana and Narendra. 

Ghanshyam Baruah was pattadar serial No.3 and Narendra 

Baruah was pattadar serial No.4 of the said patta. As per 

jamabandi Dighala Gogoi, Piari Gogoi and Sarulara Gogoi 

were pattadar No.9,10,11 respectively. Another note, dated 

13.11.46 in the jamabandi reflects that as per order 

17.7.46, of the said jamabandi name of Maheswar, 

Dighala, Piari and Sarulora has been mutated by way of 

purchase and possession in place of Ghana and Narendra. 

As per said jamabandi vide order dated 13.02.1964, the 

name of Rupeswar and wife of Tankeswar was mutated by 

way of inheritance in place of Maheswar. Ext-F(2) is the 

jamabandi of Pattta No.92. As per said Jamabandi, 

Maheswar Gogoi, son of Mehuka was pattadar No.7. The 

names of Rupeswar and Tankeswar Barua and Uttam 

Barua are all sons of Maheswar.  The jamabandi reflected 

that the name of Maheswar Gogoi, son of Mehuka was 
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mutated as per order dated 16.07.41 by way of purchase 

in respect of entire land under Dag No. 344 in place of 

Ghana and Narendra. The total area of land of Dag No.344 

was 2 kathas 1 lecha. As per said jamabandi Dag No.344 

was converted into Dag No.261. Ext-G is the chitha book of 

Revenue Village & Mouza – Goroimari.  Ext-G(1) is the 

chitha of Dag No. 261. Total land of said Dag was 1 Bigha 

1 Katha 1 Lecha. The land measuring 2 Kathas 1 Lecha of 

Dag No.344 had been included to Dag No.261 as per note 

of said chitha. The present patta of said Dag was 107 and 

new Dag No, was 274. Ext-G(1) is the chitha of Dag No. 

258 of Revenue Village Nij Goroimari.  The Dag No. 258 

was converted to Dag No.275. total land of Dag was 6 

Bighas 1 Lecha. Ext-H is the draft Jamabandi of Village Nij 

– Goroimari.  Ext-H(1) is the draft P.P.No. 79. As per said 

draft jamabandi the old Dag No. 258 converted into Dag 

No. 275. In his cross examination he deposed that Ext-3, 

the Dag No.274 was the only Dag in P.P. No. 102 of 

Village- Nij Goroimari. As per Ext-2, the Dag No.275 was 

the only Dag in P.P. No. 73 of Village- Nij Goroimari. In the 

P.P. 73 i.e. Ext.2, the area of land was 6 Bighas 1 Katha 

under Dag No.275 likewise in P.P. No. 102. Ext-3, the total 

land was 1 Bigha 1 Katha 1 Lecha. Ext-2, is the certified 

copy of Jamabandi of P.P. No. 73 was issued on 09.07.12, 

likewise Ext-3 of P.P. No. 102 was issued on 09.07.12. 

71. From the foregoing discussion of evidence and the 

reasons it transpires that Maheswar Gogoi had purchased 

the land measuring 3 kathas 18 Lechas and mutated in the 
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name of Maheswar Gogoi by way of purchase from Ghana 

and Narendra as per noted dated 20.08.41 of the said 

jamabandi. As per order 17.7.46, of the said jamabandi 

name of Maheswar, Dighala, Piari and Sarulora has been 

mutated by way of purchase and possession in place of 

Ghana and Narendra. Therefore, it can be said that the suit 

land was not the ancestral property of the plaintiffs and 

defendants.  

72. This issue is decided accordingly. 

Issue No. (xiii): Whether the plaintiffs are 

entitled to separate possession to the extent of 1/3 

rd share of the total suit land?  

73. The Plaintiffs had already admitted that Defendants 

had possessed the land since 1952. For ready reference 

the Section 27 of the Limitation Act, 1963 is quoted 

below— ―27. Extinguishment of right to property:- At the 

determination of the period hereby limited to any person 

for instituting a suit for possession of any property, his 

right to such property shall be extinguished.‖ Section 27 of 

the Limitation Act, 1963 lays down a rule of substantive 

law declaring that after the lapse of the period provided by 

the Limitation Act, 1963 the right itself is gone and the title 

ceases to exist, and not merely the remedy. It is settled 

law that mere possession even if it is true for any numbers 

of years will not cloth the person in enjoyment with the 

title by adverse possession.  
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74. The person claiming adverse possession has to 

satisfy the important ingredients of adverse possession 

namely— 

(i) He must be in actual possession of the land. 

(ii) The possession must be adequate in continuity, 

in publicity and in extent to show that it is 

adverse on the owner. The possession must be 

open, notorious, actual, exclusive and adverse.  

(iii) There must be an intention to hold the property 

by dispossessing the true owner of the 

property.  

75. On the adverse possession the Hon‘ble Apex Court in 

P. T. Munichikkanna Reddy and Ors. Vs. Revamma and 

Ors. (2007) 6 SCC 59 held that ―....... there must be 

intention to dispossess. And it needs to be open and 

hostile enough to bring the same to the knowledge and 

plaintiff has an opportunity to object. After all adverse 

possession right is not a substantive right but a result of 

the waiving (wilful) or omission (negligent or otherwise) of 

right to defend or care for the integrity of property on the 

part of the paper owner of the land‖.  

76. In the instant suit the plaintiffs by adducing the 

evidence have proved that the defendant No.6 to 8 has 

been possessing the suit land continuously, peacefully and 

uninterrupted for more than 60 years and adverse to the 

title of the true owner. Plaintiffs and defendants both 

admitted that the suit land was mutated in the name of 

Maheswar Gogoi, Ramakanta Baruah and Piari Mohan 
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Baruah (since deceased), the father of the plaintiffs and 

defendants in this suit. The defendants by evidence also 

has proved that they had been enjoying the suit land 

adverse to the title holder‘s interest after making them 

known that such enjoyment is against their own interest. 

The reluctance on the part of the plaintiffs to contest the 

suit and to assert their right over the suit land even after 

having knowledge that the defendants  have claimed a title 

over the suit land adverse to their own, implies the wilful 

negligence on their part to protect their right on the suit 

land. Such reluctance on the part of the plaintiffs shows 

that they have accepted the hostility of the defendants 

towards their own interest on the suit land. The intention 

of the defendants to possess the suit land adverse to the 

interest of the plaintiffs has been proved by the defendants 

to have been made known to the plaintiffs. Therefore, 

plaintiffs have not entitled to separate possession to the 

extent of 1/3 rd share of the total suit land. 

77. Hence, this issue is decided in negative against the 

plaintiffs. 

ORDER 

78. In the result the plaintiffs have failed to prove their 

right over the suit land and accordingly the suit of the 

plaintiffs is dismissed on contest without costs. Counter 

claimant succeeded in showing his right and interest over 

the land and so the counterclaimant is entitled to the 

decree as prayed. It is declared that the counterclaimant 

has possessory right and acquired right, title over the 
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schedule A land and a permanent prohibitory injunction is 

passed in their favour restraining the plaintiffs, their men, 

agents in interfering and obstructing the peaceful 

possession of the counterclaimant over the entire schedule 

A land which includes Schedule B, C and D. However, 

considering the nature of the suit no cost is decreed in 

favour of the counterclaimant. 

78. Judgment is pronounced in open court.  

 Given under my hand and seal of this court on this 

28th day of October, 2021.      

  

 

Priyanka Saikia, AJS 

Munsiff No.2 

Sonitpur, Tezpur 
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APPENDIX 

Plaintiff’s Witnesses:  

PW-1: Prabin Kr Baruah 

PW-2: Rasha Dhar Baruah 

PW-3: Bhupen Mahanta 

Plaintiff’s Exhibits:  

Ext.1- Written statement against Counter Claim. 

Ext.2- the certified copy of Jamabandi of P.P No.73 of Dag 

No. 275 of Vill.Nij Goroimari, Mouza: Goroimari, District: 

Sonitpur, Assam.  

Ext.3- the certified copy of Jamabandi of P.P No.102 of 

Dag No. 274 of Vill.Nij Goroimari, Mouza: Goroimari, 

District: Sonitpur, Assam. 

Ext.4- the original Land Revenue paid receipt dor 1419 

paid by Prabin Baruah.  

Ext.5- a copy of Jamabandi of P.P No. 73 of Dag No. 275  

of Vill.Nij Goroimari, Mouza: Goroimari, District: Sonitpur, 

Assam. 

Ext.6- a copy of Jamabandi of P.P No. 102 of Dag No. 274  

of Vill.Nij Goroimari, Mouza: Goroimari, District: Sonitpur, 

Assam. 

Ext.7- the draft chitha.  

Ext.8- the draft chitha. 

Defendant’s Witnesses: 

DW-1: Uttam Gogoi 

DW-2: Shankar Singh 

DW-3: Budheswar Gogoi 

DW-4: Dip Jyoti Baruah. 
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DW-5: Nabajit Kalita. 

Defendant’s Exhibits:  

Ext.A- cedestral map. 

Ext.B-the Jamabandi of P.P No. 102 of Dag No. 274 of 

Vill.Nij Goroimari, Mouza: Goroimari  District: Sonitpur, 

Assam. 

Ext.C- certified copy of Jamabandi of P.P No. 99 of Dag No. 

261 of Vill.Nij Goroimari, Mouza: Goroimari District: 

Sonitpur, Assam. 

Ext.D- certified copy of trace map of Dag No. 275. 

Ext.E(1)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1978. 

Ext.E(2)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1979. 

Ext.E(3)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1980. 

Ext.E(4)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1981. 

Ext.E(5)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1982. 

Ext.E(6)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1984. 

Ext.E(7)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1985. 

Ext.E(8)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1986. 

Ext.E(9)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1988. 
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Ext.E(10)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1989. 

Ext.E(11)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1991. 

Ext.E(12)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1992. 

Ext.E(13)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1993. 

Ext.E(14)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1994. 

Ext.E(15)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1996. 

Ext.E(16)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 1997. 

Ext.E(17)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2000. 

Ext.E(18)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2002. 

Ext.E(19)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2003. 

Ext.E(20)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2005. 

Ext.E(21)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2007. 

Ext.E(22)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2009. 

Ext.E(23)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2010. 
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Ext.E(24)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2011. 

Ext.E(25)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2012. 

Ext.E(26)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2012. 

Ext.E(27)- the copy of land revenue receipt paid by Uttam 

Gogoi in the year 2012. 

Ext.F- copy of jamabandi book of 1931-32 of Revenue 

Village & Mouza – Halleswar.   

Ext.F(1)- is the jamabandi of Pattta No.92. There was only 

one Dag No. 258 in the said Patta.  

Ext.F(2)- serial No. 12 of draft jamabandi. 

Ext.G- chitha copy.  

Ext.G(1)- copy of chitha of P.P. No. 107  

Ext.G(2)- chitha. 

Ext.H- draft jamabandi. 

Ext.H(1)- is the draft jamabandi of P.P.No. 79. 

 

 

 

Priyanka Saikia, AJS 

Munsiff No.2 

Sonitpur, Tezpur 

 

 

 

 


